April 2010

Having passed landmark health care legislation, Congress now is expected to concentrate primarily on a series of bills focused on job creation and the economy. However, given sharp partisan divisions in the House and Senate, severe budgetary problems and mid-term elections looming on the horizon, it will be difficult for lawmakers to finalize legislative measures for enactment this year. Moreover, the health care fight is far from over despite the new law's enactment. If you have questions or comments regarding the issues discussed below, please contact NRCA's Duane Musser at (800) 338-5765 or dmusser@nrca.net. 

Green Roofing Energy Efficiency Tax Act

The House Ways and Means Committee is gearing up to consider energy-related "green jobs" tax legislation, providing a potential opportunity for the Green Roofing Energy Efficiency Tax Act (GREETA) (H.R. 426). GREETA provides a 20-year depreciation schedule (rather than the current 39-year schedule) for commercial roof systems that meet a benchmark energy-efficiency standard, accelerating demand at a critical time. NRCA is working with GREETA's chief sponsor, Rep. Bill Pascrell (D-N.J.), other House members, and industry and union partners to include a modified version of GREETA in any "green jobs" tax bill assembled by the committee. The modified version of GREETA currently under consideration would provide building owners with 20-year depreciation for qualifying commercial roof systems installed in 2010 and 2011; would apply only to retrofits and not new construction; and would apply to low-slope roof systems in which insulation is installed entirely above the deck and attains R-values considerably higher than existing building codes. 

Health Care Law

After passage of historic and far-reaching health care legislation in late March, the battle over the future of the U.S. health care system now shifts to two primary venues—the courts and federal regulatory process. The new health reform law, and in particular the requirement that all individuals must purchase health insurance (the primary linchpin of the law), is being challenged as unconstitutional in court by more than a dozen state attorneys general. The attorneys general argue that the individual mandate fundamentally oversteps the constitutional powers of the federal government and represents an unprecedented expansion of federal power and infringement upon individual liberty and state sovereignty. Also, multiple federal agencies now are beginning the marathon process of implementing the massive new law via the regulatory process, the outcome of which significantly will affect employers. NRCA will continue fighting for employers' interests as these processes unfold during the coming months and years. 

Construction Industry Exclusion in Health Care Law

NRCA was successful in getting Congress to remove a provision in the health care bill that would have excluded small construction firms from a key small-business exemption in the new law. The law exempts employers with fewer than 50 employees from a requirement to provide government-approved benefits to employees or pay a $2,000 per-employee penalty, but an amendment in the Senate bill reduced this threshold to fewer than five employees for construction industry firms only. Construction was the only industry excluded from the bill's small-business exemption. NRCA and a coalition of groups lobbied Congress to have the five-employee threshold removed in the final health care reconciliation bill approved by Congress. Proponents of the five-employee threshold indicate they will continue pursuing this policy as stand-alone legislation, and the White House reportedly supports such an effort. NRCA does not expect Congress to seriously pursue the issue further this year but nevertheless will remain vigilant regarding this issue. 

Building Star

NRCA continues working with industry partners to support the Building Star Energy Efficiency Rebate Act of 2010 (S. 3079), a short-term program designed to create jobs in the commercial construction industry through $6 billion in rebates for installing energy-efficient equipment, materials, products or services. The roofing component of S. 3079 provides a rebate of 80 cents per square foot for low-slope roof retrofits that achieve R-values significantly higher than required by building codes. The Senate Energy Committee held a hearing in mid-March to review the Building Star and Home Star legislation, which provide rebates for energy-efficiency improvements to residences. NRCA also is working with coalition partners to secure bipartisan support for a companion version of S. 3079 that will be introduced soon in the House. 

Home Star

On March 24, a subcommittee of the House Energy and Commerce Committee approved the Home Star Energy Retrofit Act of 2010, legislation designed to create jobs in residential construction by providing federal rebates for energy-efficient upgrades to homes. A similar bill was introduced in the Senate March 25 by Sens. Jeff Bingaman (D-N.M) and Mark Warner (D-Va.). Home Star would provide homeowners who conduct a comprehensive energy audit and implement recommended energy-efficiency measures with a rebate of up to $3,000 for energy savings of 20 percent, with an additional $1,500 for each additional 5 percent in energy savings. Contractors must be accredited by the Building Performance Institute to perform the work, and the program would provide $6 billion for residential energy-efficiency upgrades in 2010. 

Estate Tax Reform

NRCA continues working to support estate or "death" tax relief legislation and participated in a meeting with the staff of Sens. Jon Kyl (R-Ariz.) and Blanche Lincoln (D-Ark.) to strategize on moving a bill through the Senate. Kyl and Lincoln are pushing a proposal that would provide a permanent estate tax rate of 35 percent with a $5 million exemption (indexed for inflation), and their goal is to have this or a similar proposal approved by the Senate Finance Committee by the end of May. The House passed a bill in late 2009 that would establish a 45 percent rate and $3.5 million exemption (not indexed for inflation). Although the estate tax has been eliminated for 2010, it will return in 2011 at a rate of 55 percent with a $1 million exemption if Congress does not pass a bill this year. Any estate tax bill enacted is expected to be retroactive to Jan. 1. 

National Labor Relations Board

On March 27, President Obama exercised his authority to give "recess appointments" to 16 nominees for positions within his administration, including a recess appointment for Craig Becker to serve on the National Labor Relations Board (NLRB). This action comes after a bipartisan group of senators blocked the president's nomination of Becker from being approved by the Senate. NRCA and other business groups opposed Becker's nomination because of his interest in implementing the Employee Free Choice Act ("card check" bill) through the NLRB regulatory process—even if Congress fails to pass the bill—and his strong anti-employer bias expressed in published writings. With the recess appointment, Becker will serve on the NLRB only through 2011, much shorter than his term would have been had he been confirmed by the Senate. 

OHSA Recordkeeping Rule

On March 31, NRCA and 18 other business associations filed comments raising concerns with the Occupational Safety and Health Administration's (OSHA's) proposed regulation to require employers to record musculoskeletal disorders (MSDs) in a separate column on OSHA 300 logs. Chief among these concerns is that there is no workable definition for MSDs that will allow employers to identify and record them because the only indication for an MSD is a subjective symptom that the employer will not be able to verify. Thus, OSHA's proposal could result in employers recording injuries that will be inconsistent with OSHA's statutory authority allowing the agency to require employers to record only significant injuries related to the workplace. OSHA's proposal also removes an exemption that allows employers to not record "minor musculoskeletal discomforts" in certain circumstances and would result in a tremendous expansion of employer reporting requirements. The comments also point out how OSHA underestimated the costs of this proposal for businesses. 

HIRE Act

Congress approved a final version of the Hiring Incentives to Restore Employment (HIRE) Act (H.R. 2847), and the president signed the first "jobs" bill March 18. The act provides businesses with an exemption from Social Security payroll taxes for every worker hired (or rehired) in 2010 who has been unemployed for at least 60 days and also provides a $1,000 income tax credit for every new employee retained for at least 52 weeks. Finally, the act extends through 2010 business expensing provisions that double the amount (to $250,000) that small businesses can write off for capital investments and purchasing new equipment. 

Small Business and Infrastructure Tax Bill

In late March, the House approved the Small Business and Infrastructure Jobs Tax Act (H.R. 4849), a $16.8 billion package of tax incentives intended to stimulate job creation. The bill provides $13.2 billion for Build America Bonds programs used largely by state and local governments for financing infrastructure development, including school and other institutional buildings. The bill also provides several tax incentives aimed at small businesses, including a temporary 100 percent exclusion of capital gains for qualifying stock, an increase in the deduction for start-up expenditures and relief from certain IRS penalties. Republicans opposed the bill because of other provisions aimed at offsetting the cost of the bill that increase other taxes and reporting requirements. The outlook for this legislation in the Senate is highly uncertain.
